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Where low bid for the supply of grocery bags is 13 
to 2 3  percent less than the second low bid on 
various items €or which the low bidder alleqes its 
bid was mistaken, but the allegation of mistake is 
essentially unsupported by any evidence, it is 
within the contracting agency's discretion to make 
award on the basis of the bid as originally 
submitted since under the circumstances there is 
no adverse effect on the competitive biddinq 
system. 

nuro Paper Raq Manufacturinq Co. (nuro) protests the 
award to Trinity Paper and Plastics Corporation (rrinitv) of 
certain items of a solicitation issued by the General 
Services Administration ( G S A )  Office of Federal Suonly and 
Services, Reqion 5 ,  under invitation for  bids ( I F B )  5FCG- 
344-84-070. The procurement was for paDer grocery bags, to 
be provided under a 6-month term contract. nuro contends 
that G S A ' s  award of the contract items to Trinity was 
improper because after bid oDening Trinity claimed that it 
made a mistake in its bid on the subject items and subse- 
quently, when market conditions alleqedly were more favora- 
ble, revoked its claim of error with the knowledge that it 
was the low bidder. We deny the protest. 

Sackaround 

At the-time of bid opening on June 5 ,  1 9 5 4 ,  it was 
determined that of the nine bids received, Trinity was the 
apparent low bidder on items 6, 9 ,  and 1 1  (anon9 others not 
pertinent to this case), an? that nuro was the next low 
bidder on these items. The agency's comparison of the two 
lowest bids on the throe iteas, however, revealed price 
differentials between Trinity's bid and 0uro's bid of 1 4 . 2 n  
percent on item C; ($?.IC; oor unit - I / ) ,  13.1s percent on 

1/ For these items, one tinit iT a bale consisting of 
400 baqs. The solicitation listed estimated 6-month 
requirement quantities f o r  t h e  three items, respectively, as 
73,906 bales, 16 ,786  bales, and 1 4 , 3 7 5  bales. 
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item 9 ( $ 1 . 9 5  per unit), and 22.54 percent on item 1 1  
($4.00). 
prices on these three items with the then-current contract 
prices showed that Trinity's prices were lower by 
15.37 percent, 17.2 percent, and 22.54 percent, 
respectively. In accordance with the agency's procedure 
whenever price differentials exceed 10 percent, the 
contracting officer requested, by mailgram dated July 3, 
1984, that Trinity verify its bid. 

A further comparison by the agency of Trinity's 

By letter dated July 9, 1984, Trinity responded to the 

"Reviewing your telegram request [for verification 
of the bid] . . . we are enclosing a copy of Stone 
Container Corporation price increase which was not 
taken into consideration with our costing 
department on the above offer. 

contracting officer, stating: 

"AS paper going into the finished product of paper 
sack accounts for 75% of our total cost; this 
increase in paper which was not taken in 
consideration of our [May 241 quotation accounts 
for this tremendous difference we believe between 
our quotation and the next low bidder. 

Therefore, we would like to withdraw our bid 
quotation for item numbers 6,9, . . . and 11." 

Enclosed with Trinity's letter was a single sheet of paper 
bearing Stone Container Corporation's letterhead and 
containing a price list, dated March 23, 1984, entitled "New 
Prices Effective 5/1/84", and consisting of a list of 
prices, on a per ton basis, of various kinds of kraft 
paper. 

O n  July 13, the contracting officer acknowledged 
Trinity's "auegation of a mistake" and advised Trinity that 
it must provide additional evidence of its claimed mistake 
since "the Federal Acquisition Regulation precludes any 
correction or withdrawal of a bid unless the alleged mistake 
is supported by clear and convincing evidence." This letter 
was followed by another letter to Trinity, dated July 18, in 
which the contracting officer requested that Trinity verify 
its prices on other items in the solicitation that required 
the same bag, but differing only in quantities and 



B-217227 3 

destinations. In explanation of this request, the 
contracting officer stated that if Trinity's Drices on the 
subject items were in error due to its failure to consider a 
recent increase in the price of Paper, it would aDpear that 
its other Drices for the same item were also mistaken. - 2/ 

On July 1 9 ,  Trinity's Vice President for Sales replied 
to the contracting officer's July 13 letter, stating: 

"Our cost sheets are done manually, and basically 
these are scratched out and handed to me, and 
therefore, [we] do not have any additional sub- 
stantiation [as] you requested . . . other than 
what we [~reviously] smplied . . . ." 

Then by letter dated July 23, Trinity wrote to the 
contracting officer: 

"Qeviewinq your July 1 8 ,  1984 letter on 
[Solicitation 5FCC-34A-R4-n7nI1 our quotation 
offer date of Yay 2 4 ,  1984 pricing will remain as 
oriqinally quoted.'' 

When contacted bv GS4 concerning this letter, Trinity stated 
that it wished to honor its bid prices on all items it had 
bid and reiterated that no bid preparation documentation was 
available. Counsel in GSiA's reqional office then contacted 
Trinity and asked that it submit evidence which would sub- 
stantiate that its prices were mistaken as to those items 
€or which it had asked that its bid be withdrawn. Accordinq 
to GS9,  Trinity at first aqreed to submit the old srice list 
that it initially claimed to have used in error and to 
restructure its bid with and without the mistake it earlier 
claiaed, but later indicated to the agency that it would not 
provide documentation to support its previous allegations of 
mistake in its bid. 

rJpon beinq advised that Trinitv was awarded items 6 ,  q 
and 1 1 ,  Our0 motested to %A,  contending that after 

- */ These items had not been included in the contracting 
officer's initial request that Trinity verify its b i d  
because they were within G S A ' s  10 percent orice differential 
guide1 ine. 
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i n i t i a l l y  c l a i m i n g  a n  error i n  i t s  b i d ,  T r i n i t y  was 
permitted t o  t a k e  a d v a n t a g e  of t h e  time e x t e n s i o n s  f o r  award 
r e q u e s t e d  by  GSA t o  o b s e r v e  t h e  price d e c l i n e  i n  t h e  paper 
market as  a r e s u l t  of which T r i n i t y  d e c i d e d  to  waive  its 
claim of error. n u r o  r e q u e s t e d  t h a t  i t  be awarded t h e  
c o n t r a c t  f o r  t h e  c o n t e s t e d  items o r ,  a l t e r n a t i v e l y ,  t h a t  
t h o s e  items be r e s o l i c i t e d  t o  correct t h e  p r o c e d u r a l  
improorieties which had o c c u r r e d .  

The aqency  d e n i e d  n u r o ' s  p r o t e s t ,  s t a t i n g  t h a t  T r i n i t y  
d i d  n o t  s u b m i t  c lear  and c o n v i n c i n g  e v i d e n c e  to  Drove i t s  
i n i t i a l  a l l e q a t i o n s  of mistake i n  b i d  and t h a t  s i n c e  t h e r e  
was no e v i d e n c e  o f  mistake,  t h e r e  was no bas i s  t o  p e r m i t  
w i t h d r a w a l  of i t s  b i d .  4s a bas is  f o r  i t s  d e t e r m i n a t i o n ,  
GSA c i t e d  s e c t i o n  1 4 . 4 0 6 - 3 ( g ) ( 5 )  of t h e  F e d e r a l  A c q u i s i t i o n  
R e g u l a t i o n  ( F A Q ) ,  which p r o v i d e s :  

"Where t h e  b i d d e r  f a i l s  or r e f u s e s  t o  f u r n i s h  
e v i d e n c e  i n  support  o f  a s u s p e c t e d  or a l l e g e d  
m i s t a k e ,  t h e  c o n t r a c t i n q  o f f i c e r  s h a l l  c o n s i d e r  
t h e  b i d  as subrcli t ted u n l e s s  ( i )  t h e  amount of t h e  
b i d  is so f a r  o u t  o f  l i n e  w i t h  t h e  amounts of 
o ther  b i d s  r e c e i v e d ,  or w i t h  t h e  amounts  e s t i m a t e d  
by t h e  aqency  or d e t e r m i n e d  bv t h e  c o n t r a c t i n g  
o f f i c e r  t o  b e  r e a s o n a b l e ,  or ( i i )  there  a re  o t h e r  
i n d i c a t i o n s  OE error  so c l ea r ,  a s  t o  r e a s o n a b l y  
j u s t i f y  t h e  c o n c l u s i o n  t h a t  a c c e o t a n c e  o f  t h e  b i d  
wou ld  be u n f a i r  t o  t h e  b i d d e r  o r  t o  other  bona 
f i d e  b i d d e r s .  

GSA m a i n t a i n s  t h a t  T r i n i t y ' s  b i d  prices were n o t  so l o w  as 
t o  have  been o b v i o u s l y  i n  error and t h a t  s i n c e  t h e r e  were no  
other  i n d i c a t i o n s  o f  error  i n  T r i n i t y ' s  h i d ,  t h e  c o n t r a c t i n q  
o f f i c i a l s  were r e q u i r e d  by t h e  r e g u l a t i o n  t o  c o n s i d e r  
T r i n i t y ' s  o r i q i n a l  b i d  a s  s u b m i t t e d .  

F s s e n t i a l l y ,  t h e  protester  a r g u e s  t w o  qenera l  p o i n t s  as 
t h e  bases 03 i t s  orotest .  First ,  i t  c o n t e n d s  t h a t  t h e  <SA 
a f f o r d e d  T r i n i t y  a n  u n f a i r  s d v a n t a q e  by i m o r o p e r l y  a l l o w i n g  
T r i n i t v  t o  waive i t s  p o s t - b i d  ooenincr claim of m i s t a k e  a f t e r  
it had been  a p p r i s e d  of t h e  p e r c e n t a q e  d i f f e r e n c e  between 
i t s  b i d  and  t h e  n e x t  l o w  b i d  and ha? t h e  o n p o r t u n i t y  t o  
r e v i e w  chanqed aarket c o n d i t i o n s .  s e c o n d l v ,  D u r o  c o n t e n d s  
t h 3 t  GS74 m i s i n t e r p r e t e d  and q i s a o p l i e d  t h e  F 4 Q .  YQre speci- 
f i c a l l v ,  t h e  u r o t e s t e r  c o n t e n d s  t h a t  a f t e r  T r i n i t y  c l a i n e d  a 
m i s t a k e  i n  h i d  and was t h e n  allowed t o  waive  i t s  c l a i m  o f  
error ,  i t  was i n  a o o s i t i o n  t o  e l e c t  e i t h e r  t o  s t a n d  by or  
t o  wi thd raw i t s  b i d ,  depend inq  upon which  action was to i t s  
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a d v a n t a g e ,  and t h a t  f o r  CSA t o  c o n s i d e r  T r i n i t y ' s  b i d  under  
t h e s e  condi t ions w a s  contrarv t o  t h e  p r i n c i p l e s  of t h e  
competitive b i d d i n g  sys t em.  

Duro m a i n t a i n s  t h a t  t h e  p r o v i s i o n s  o f  F 4 R ,  48 C . F . R .  
5 1 4 . 4 0 6 - 3 ( g ) ( 5 ) ,  do n o t  a p p l y  t o  t h e  c i r c u m s t a n c e s  o f  t h i s  
case where t h e  b i d d e r  f i r s t  claims a mistake i n  b i d  and t h e n  
attempts to  r e c a n t  or waive  i t s  claim o f  m i s t a k e .  The 
p r o t e s t e r  f u r t h e r  c o n t e n d s  t h a t  t h e  r e g u l a t i o n  a p p l i e s  o n l y  
i n  cases where a b i d d e r  f a i l s  or r e f u s e s  t o  f u r n i s h  a n y  
e v i d e n c e  i n  s u o p o r t  o f  a s u s p e c t e d  or a l l e g e d  m i s t a k e .  o u r 0  
expresses t h e  v iew t h a t  s i n c e  T r i n i t y  p r o v i d e d  a s  e v i d e n c e  
o f  i t s  mistake a copy of t h e  price l i s t  which ,  it s a i d ,  
r e o r e s e n t e d  a pr ice  i n c r e a s e  n o t  t a k e n  i n t o  c o n s i d e r a t i o n  by 
i ts  c o s t i n q  d e o a r t q e n t ,  t h e  F9Q p r o v i s i o n  d o e s  n o t  ar>ply 
here. The protester a l so  c o n t e n d s  t h a t  even  i f  t h e  r e g u l a -  
t i o n  is appl icable  i n  t h i s  case, i t  would prec lude  consider- 
a t i o n  o f  T r i n i t y ' s  o r i g i n a l  ( e r r o n e o u s )  b i d  because  t h e  
s u b s t a n t i a l  d i f f e r e n c e  between T r i n i t y ' s  b i d ,  t h e  n e x t  low 
b i d ,  and t h e  t h e n  c u r r e n t  orices on t h e  items i n  q u e s t i o n  
c l e a r l y  i n d i c a t e  t h a t  T r i n i t y ' s  b i d  prices were i n  error so 
t h a t  i t  w a s  u n f a i r  t o  o t h e r  b i d d e r s  f o r  CSA t o  c o n s i d e r  t h e  
c o n t e s t e d  items o f  t h a t  b i d .  

r) i s c u s s  ion 

The m i s t a k e  i n  b i d  r u l e s ,  n e r m i t t i n g  r e l i e f  f o r  c e r t a i n  
m i s t a k e s  made i n  t h e  c a l c u l a t i o n  and s u b m i s s i o n  o f  b i d s ,  are 
p remised  on  t h e  b a s i s  o f  t w o  p r i n c i p l e s :  t h a t  i t  would be 
u n f a i r  f o r  t h e  government  t o  t a k e  a d v a n t a g e  o f  what i t  knows 
or s h o u l d  know is a n  error by t h e  b i d d e r ,  and t h a t  t h e  
government  s h o u l d  n o t  a u t o m a t i c a l l y  be d e p r i v e d  of an  advan- 
t a q e o u s  o f f e r  s o l e l y  because t h e  b i d d e r  nade  a m i s t a k e .  - See 
S h n i t z e r ,  Government C o n t r a c t  9 i d d i n s  4 4 9  ( 1 9 7 6 ) .  Because  
m i s t a k e  i n  b i d  s i t u a t i o n s  ar ise  i n  t h e  p e r i o d  a f t e r  b i d  
o p e n i n g ,  however,  when b i d  prices have  been exoosed  and  
market c o n d i t i o n s  may have  changed ,  t h e  rules  a lso r e f l e c t  a 
paramount  cpce rn  w i t h  p r o t e c t i n q  t h e  i n t e q r i t y  of t h e  
competitive b i d d i n q  sys t em.  Panoramic  S t u d i o s ,  5-200664 ,  
Aug. 17,  1991,  81-? C.P.5. (I 1 4 4 .  These  r u l e s ,  for e x a v l e ,  
require a b i d d e r  a l l e g i n q  m i s t a k e  i n  i t s  b i d  t o  meet a h i q h  
s t a n d a r d  o f  p roof  b e f o r e  c o r r e c t i o n  o f  t h e  b i d  w i l l  be 
a l l s w e d .  P A R ,  49 C.F.Q. 1$ 1 4 . 4 0 6 - 3 ( a ) .  ' 3 i rn i l a r ly ,  vhere it  
i s  r e a s o n a b l y  c lear  t h a t  a mistake has Seen  a a d e ,  t h o  b i d  
c a n n o t  b e  accepted, even  if t h e  b i d d e r  v e r i f i e s  t h e  b i d  
m i c e ,  d e n i e s  t h e  e x i s t e n c e  of a m i s t a k e ,  ar s e e k s  t o  waive 
an  a d m i t t e d  m i s t a k e ,  u n l e s s  i t  is c lear  t h a t  t h e  b i d  b o t h  a s  
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submitted and intended would remain l o w .  Panoramic Studios 
supra, and cases cited therein. 
is not permitted to avoid the consequences of the firm bid 
rule (requiring a bid to be available for acceptance for a 
specified period) merely by alleging that there is an error 
in its bid; rather, there must be some evidence of the 
mistake. Murphy Brothers, 1nc.--Reconsideration, 58  Coma. 
Gen. 185 (19781, 78-2 C.P.D. 11 440; R-164388, July 29, 1965. 

On the other hand, a bidde; 

IJnder the rules applicable to this procurement, the 
agency could permit withdrawal i f  the evidence "reasonably 
sup~ort[ed]" the existence of a mistake: if the evidence did 
not, the agency could decide not to Demit withdrawal. FAR, 
48 C.F.Q. 5 14.406-3(~), (a). 

Yere, the on ly  documentation furnished by Trinity in 
support of its allegation of mistake was a one-page price 
list for kraft paper which it states it overlooked in arriv- 
ing at its price €or grocery bags. hJot furnished was the 
price list it actually used or any worksheets which would 
show how the cost of kraft paper was factored into Trinity's 
bid price. under these circumstances, as G S 4  noints out, 
there is nothing to show which mice list actually was used 
by Trinity in the preparation of its hid; nothinq which 
explains the relationship of the price list to the calcula- 
tion of the price submitted; and nothing which explains whv 
the failure to use the price list would result in a mistake 
in some, but not all, of the items solicited. GS9 states 
that "in the absence of any evidence showing the relation of 
[the price list furnished bv Trinity] to the bid preparation 
process, there is, in effect, no oroof of mistake at all." 

We have long recognized that aqencies must in the first 
instance evaluate the adequacy of evidence supporting the 
possibility of Tistake, and that the determinations made by 
the agencies are not subject to objection iirlless there is no 
reasonable basis for the decision. 
Gen. 232 (1373). Yere, the only evidence in supnort of the 
possibility of mistake consists of the price list submitted 
by Trinity and the bids of Trinity and quro which reflect 
that Trinity's bids on the three items involved are 13, 14, 
and 23 percent below mro's. Ve agree with GS4 that the 
price list, by itself, does rlot reasonably establish that 
Trinity made a mistake, an4 we do not think that Trinity's 
bid Prices, while below Duro's, are so out of line as to by 
themselves indicate that Trinity's hid prices are mistakerl. 
Compare 37 Comp. Cen. 5 7 9  (1958), where the amount of the 
bid and other factors stronqly indicated that the low 

- See, ~3l,q., 5 3  Comp. 
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b i d d e r ,  who r e f u s e d  t o  prov,..e documentary  e v i d e n c e  of 
m i s t a k e ,  had made a m i s t a k e  and l i k e l y  would n o t  be t h e  l o w  
b i d d e r  i f  t h e  m i s t a k e  were c o r r e c t e d .  

S i n c e  w e  a g r e e  w i t h  t h e  agency  t h a t  t h e r e  is no 
c r e d i b l e  e v i d e n c e  o f  a m i s t a k e  here, w e  f u r t h e r  agree t h a t  
T r i n i t y  c o u l d  n o t  have  wi thdrawn i t s  b i d  u n d e r  t h e  FAR, 
48 C.F.R. SS 14.406-3(c)  and 1 4 . 4 0 6 - 3 ( g ) ( 5 ) .  

D u r o  a r g u e s ,  o f  course, t h a t  n o t w i t h s t a n d i n g  t h o s e  FAR 
p r o v i s i o n s  t h e  p r o t e c t i o n  o f  t h e  c o m p e t i t i v e  b i d d i n g  s y s t e m  
r e q u i r e s  t h e  r e j e c t i o n  o f  T r i n i t y ' s  b i d  b e c a u s e  T r i n i t y  
f i r s t  a l l e g e d  mis take  and t h e n ,  i n s t e a d  o f  s u p p o r t i n g  t h e  
a l l e g a t i o n ,  stood by its o r i g i n a l  b i d .  As Duro p o i n t s  o u t ,  
w e  have  r e q u i r e d  t h e  r e j e c t i o n  o f  a b i d  where t h e  b i d d e r  
f i r s t  claimed a m i s t a k e  and t h e n  s o u g h t  t o  t a k e  t h e  c o n t r a c t  
a t  t h e  b i d  price. - See, e.g., 52 Comp. Gen. 706 ( 1 9 7 3 ) .  I n  
those cases ,  however ,  i t  g e n e r a l l y  was c lear ,  e i ther  from 
d i s c r e p a n c i e s  be tween b i d s  o r  from i n f o r m a t i o n  p r o v i d e d  by 
t h e  b i d d e r ,  t h a t  a m i s t a k e  i n d e e d  had been  made; t h o s e  cases 
u s u a l l y  i n v o l v e d  t h e  b i d d e r ' s  s e e k i n g  t o  r ema in  i n  con ten -  
t i o n  f o r  award when b i d  c o r r e c t i o n  was d e n i e d .  Here, how- 
e v e r ,  there is no m e a n i n g f u l  e v i d e n c e  t h a t  a m i s t a k e  h a s  
been  made and i n  t h e  a b s e n c e  o f  s u c h  e v i d e n c e  T r i n i t y  was 
bound by t h e  s u b m i s s i o n  o f  i t s  b i d  and t h e  agency  c o u l d  n o t  
p r o p e r l y  re ject  t h e  b i d .  T h a t  b e i n g  so, T r i n i t y  i n  f a c t  d i d  
n o t  have  t h e  o p p o r t u n i t y  t o  g e t  mistake i n  b i d  r e l i e f  
c o n s i d e r e d  by t h e  agency  ( s i n c e  t h e r e  was no e v i d e n c e  of  
m i s t a k e )  and t h e n  t o  have  t h e  b i d  as submit ted r ema in  i n  
c o n t e n t i o n  when t h a t  r e l i e f  was n o t  p r o v i d e d .  S i n c e  i t  is 
t h a t  o p p o r t u n i t y  t h a t  m u s t  be g u a r d e d  a g a i n s t ,  w e  f a i l  t o  
see how a c c e p t a n c e  o f  T r i n i t y ' s  b i d  u n d e r  t h e  c i r c u m s t a n c e s  
here would be d e t r i m e n t a l  t o  t h e  b i d d i n g  sys t em.  

T h e  protest  i s  d e n i e d .  

Har ry  R. Van C leve  
G e n e r a l  Counse l  




